promulgated thereunder are to be interpreted to ensure, insofar
as possible, safe and healthful working conditions for miners.
Westmoreland Coal Co., v. FMSHRC, 606 F.2d 417, 419-420 (4th Cir.
1979); Old Ben Coal Co., 1 FMSHRC 1954, 1957-58 (1979); Secretary
of Labor v. Pittsburg & Midway Coal Mining Company, 8 FMSHRC 4
(1986).  Accordingly, the "at least just as probable as not"
formula contained in the BMOA's Freeman decision, supra, will not
be used here as the sounding board for determining the existence
of imminent danger.

Since the Commission's Pittsburq & Midway decision, there
have been relatively few imminent danger matters in litigation
before the Commission.  Under the 1977 Act, decisional emphasis
seems to be on the individual factual configurations involved
rather than on discrete tests and formulas for determining
imminent danger.  See, for example, Secretary of Labor v. U.S.
Steel Corporation, 4 FMSHRC 163 (1982).  At this time, the Act's
section 3(j) definition appears to be the primary legal touch-
stone.  Evaluating the dangerous condition or practice - whether
or not a violation-in the perspective of continued mining
operations also appears to be a prerequisite in determining the
validity of an imminent danger order.  There also is a case for
treating these as prerequisites: (1) that the hazard (risk) fore-
seen must be one reasonably likely to induce fatalities or in-
juries of a reasonably serious nature, and (2) that such hazard
or risk have an immediacy to it, that is, it could come to reali-
zation "at any time."

In adopting the above concepts, a review of the factual
underpinnings for the Inspector's conclusions is required.  It is
found therefrom that the Inspector properly issued an imminent
danger order based on (a) those findings previously made in
connection with the S & s issue and (b) these additional pro-
bative evidentiary factors:

1. Carbon monoxide is undetectable, as the Inspector
testified:

"... if he gets a high concentration of carbon monoxide,
you can't smell the gas, you can't detect it.  All of a
sudden you're down, and you're dead." (Tr. 34)

2.  Respondent's admission that he used the front-end loader
"two or three days a week" over a period of four or five years
(Tr. 66, 72), and underground for a period of 2 months (Tr.
70-72) on occasions when other miners were present (Tr. 73).

3.  Respondent's admission that he knew that operating the
gasoline-powered loader was dangerous (Tr. 75) coupled with the
extenttof his prior use of the same compels the inference of the
probability that the loader would have continued to be used under
improper and dangerous conditions.
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